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MALPRACTICE AVOIDANCE NEWSLETTER FOR OREGON LAWYERS 

PLF CLAIMS COVERAGE, 
SERVICES, AND 

RESOURCES 

This artic le exp lains the Professional 
Liability Fund Claims Made Plan for pri
mary coverage and the resources available 
through the PLF. 

COVERAGE PLAN 

The PLF 2005 Claims Made Plan pro
vides you with $300,000 of primary cover
age for legal malpractice claims, plus an 
additional $50,000 of claims expense a l
lowance. The limits of coverage and 
claims expense a ll owance - both of which 
are per claim and annual aggregates - are 
stated in Section VI of the PLF Claim s 
Made Plan. The plan can be viewed on the 
PLF's Web site, www.osbp lf org . Select 
Primary Coverage, Primary Coverage Plan , 
and Complete 2005 Primary Claims Made 
Plan. 

The $50,000 in claims expense a ll ow
ance is avai lable for fees, costs , or ex
penses associated with the defense of a 
legal malpractice claim. Claims expenses 
that exceed the $50,000 claims expense al
lowance are paid through the general lim 
its of coverage grant that appears in Sec
tion VI. I.a. of the PLF Claims Made Plan. 

Generally, one set of limits app li es to 
"same or related claims." 

The definition section of the Plan 
(Section 1) includes a fu ll exp lanation of 
claims expense , c laims expense al lowance, 
excess claims expense, c la im , plan year, 
same or related c lai ms, and other terms 
used throughout the Plan . 

"C laims Made" c·overage requires a 
plan to be in place at the time a claim is 
made. Since there is often a delay be
tween the time an error is made and the 
time a claim is filed, lawyers who leave 
private practice need coverage for claims 
made after their last year in practice. The 
PLF provides this protection by extend
ing the coverage limi ts that remain after 
the lawyer 's last year in private practice. 
The coverage is called Extended Report
ing Cove rage (ERC) or "tail" coverage. 
The PLF provides this coverage free of 
charge to lawyers when they leave pri
vate practice. 

If you have questions about PLF 
coverage, call the PLF and speak with 
Jeff Crawford or Ira Zarov at 503-639-69 11 
or 1-800-452-1639. 

CONFIDENTIAL PROTECTION 

The PLF is exempt from the public 
records law pursuant to ORS 9.080(2)(a). 
The confidentia lity protections of the 
PLF can be found in PLF Bylaws 4.250 
and 6.300. The PLF is exempt from Or
egon Rule of Professional Con duct 8.3(e) 
[formerly DR l-l03(e)]. This exemption 
means that PLF cla im s attorneys, the 
PLF's practice management advisors, and 
the Oregon Attorney Assistance Program 
(OAAP) attorney counselors are not re
qu ired to report ethi cs vio lations to the 
Oregon State Bar. These confide nti a lity 
protections were created to faci litate ac
curate c laims hand lin g (by promoting full 
disclosure of c la im-re lated facts) and to 
encourage attorneys to access the Prac
tice Management Advisor Program and 
the OAAP . No information provided to 
the PLF is provided to the Oregon State 
Bar or to any other e ntity or person. 

DISCLAIMER 
THIS MIISLUTER INCLUDES CLAIM PREVENTION TECHNIQUES THAT ARE DESIGNED TO MI'<IMIZE THE LIKHIHOOD OF BUNG SUW fOR 
L[GAL MALPRACTI([ THl MATERIAL PRlSlNHD DOlS NOT lSTABLISH REPORT OR CRlAH THl STANDARD Of CARl FOR ATTORNlYS 
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CLAIMS ASSISTANCE 

The PLF emp loys experienced c laims attorneys 
who investigate , evaluate, negotiate , and oversee 
the defense of legal malpractice claims. The PLF also 
retains an experienced panel of defense attorneys. If 
you believe you have made a mistake , or if a claim is 
made against you , call the PLF . Discussing your con
cern or error with a claims attorney will not affect 
your standing with the PLF in any way. The PLF will 
answer your questions about the claims procedures 
and wil l provide you with objective professional as
sistance . Speaking with a c laims attorney is a confi
dential way to be sure the claim against you is 
handled promptly and properly and to minimize po
tential damages, reduce stress, avoid isolation, im 
prove repair potential , reduce the risk of ethics vio la
tions , retain coverage, and obtain assistance with 
decision making. There is no downside to contacting 
the PLF. 

If you have a question about a malpractice claim , 
call a PLF c laims attorney at 503-639-6911 or 1-800-
452-1639. 

OREGON ATTORNEY ASSISTANCE 
PROGRAM 

The Oregon Attorney Assistance Program 
(OAAP) is a free , nonprofit , confidential assistance 
program for all Oregon lawyers. It is funded by the 
PLF. The OAAP provides assistance with (1) alcohol 
and chemical dependency ; (2) burnout; (3) career 
change and satisfaction; (4) depression , anx iety, and 
mental health issues; (5) gambling and sexual addic
tion; (6) procrastination ; (7) relationship issues; (8) 
stress management; and (9) time management. The 
OAAP provides one-to-one assistance with these is
sues and a lso facil itates addiction support groups , 
lawyers-in-transition groups , career workshops, de
pression groups, At-Anon groups , retirement plan
ning workshops, and recovery workshops. In Sight, 
the publication of the OAAP, provides educational 
information and program information about OAAP 
services. 

All communication with the OAAP is strictly 
confidential pursuant to ORS 9.568 ; PLF Polic ies 
6.150, 6.200 , and 6 .250 ; Oregon State Bar Bylaw Ar
ticle 24 ; and ORPC 8.3(e). Accessing the OAAP will 
not affect a lawyer ' s standing with the PLF or the Or
egon State Bar. No one outside the OAAP will be in
formed about requests for services. 

OAAP attorney counselors Meloney Crawford 
Chadw ick, Mike Long, Shari R. Gregory, and M ichae l 
Sweeney are all attorneys who have personal experi 
ence practicing law and who have personal experi
ence or training in 12-step recovery, career change, 
stress management, and other areas covered by the 
program. 

If you or a colleague needs assistance, call one 
of the attorney counselors at 503-226-1057 or 1-800-
321-0AAP. 

PRACTICE MANAGEMENT ADVISOR 
PROGRAM 

The PLF Practice Management Advisor Program 
is a free service for all Oregon attorneys in private 
practice. The practice management advisors are 
avai lable to visit your law office to help you imple
ment office systems that reduce exposure to mal
practice c la im s. A practice management advisor can 
review your existing office systems and discuss im
provements in your office procedures , including 
docket control , tickler systems , conflict-of-interest 
systems , mail handling, billing, trust accounting, 
general accounting, time management, file manage
ment , client communications, computer software , 
and other practice management issues. 

PROFESSIONAL LIABILITY 
FUND BOARD OF DIRECTORS 

AND OFFICERS 
Stephen M. Bloom - Pendleton 

(Chairperson) 

Louis A. Santiago - Portland 

(Vice Chairperson) 

Ron J. Palmer - Cottage Grove 

(Public Member) 

(Secretary-Treasurer) 

Amanda Walkup - Eugene 

Lisa Almasy Miller - Portland 

Tim Martinez - Salem 

(Public Member) 

Robert C. Canno n - Salem 

William B. Crow - Portland 

James G. Rice - Portland 

MARCH2005 IN BRIEF - PAC£ 2 www. osbplf. org 



2005 ABA TECHSHOW 

The 2005 ABA Techshow, produced by 
the ABA Law Practice Management Section, 
will be held March 31,2005, to April 2, 2005, 
at the Sheraton Chicago Hotel and Towers. 
The ABA Techshow is a two-day expo featur
ing cutting-edge technology. The show will 
offer more than 50 educational sessions pre
sented by the leading experts in legal technol
ogy. Sessions are scheduled in the following 
tracks: General Practice/Solo; e-Discovery; 
Applications; Family Law; Internet; Litiga
tion; Malpractice Prevention; Advanced IT; 
Tech University; Security; Hot Topics; Tools 
and Tips; and Interest Group Roundtables. 
For more information, go to the PLF's Web 
site at www osbplf.org. Select News and In
formation, News, and 2005 ABA Techshow. 

The practice management advisors are Dee 
Crocker, Beverly Michaelis, and Sheila Blackford. If 
you need help setting up your office or improving 
your office systems , call one of the practice man
agement advisors at 503-639-6911 or 1-·800-452-1639. 

EDUCATIONAL MATERIALS 

The PLF offers free practice aids , CLEs, and pub
lications . If you are interested in more information 
about these materials , visit the PLF's Web site at 
www.osbplf org and select Loss Prevention Material , 
or call the PLF at 503-639-6911 or l-800-452-1639. 

Practice Aids and Forms. The PLF has over 132 
free practice aids in specific areas of law as well as 
in practice management. Topics include bank
ruptcy ; business; client relations; closing your law 
office ; conflicts of interest; construction liens ; 
criminal law; docketing and calendaring; domestic 
relations ; engagement letters ; disengagement let
ters; nonengagement letters ; entity formation ; file 
management; financial management; guardianships 
and conservatorships ; litigation ; office manuals ; 
office systems audit; opening or moving a law of
fice ; partnership and offjce sharing ; probate and 
estate planning; rea l property ; and workers' com
pensation . You can view, save , or print individual 
documents in PDF format or download the entire 
collection of forms in Word or WordPerfect for 
Windows . 

CLE Seminars and Video Replays. The PLF and 
the OAAP present continuing legal education semi
nars throughout the year , including Learning the 
Ropes, a practical skills seminar for lawyers who are 
new to private practice. Learning the Ropes includes 
information on developing a successful practice, 
avoiding legal malpractice, an examination of ethical 
issues frequently raised in private practice, practical 
tips from judges, and presentations on setting up ef
fective office systems . 

CLEs on Audio and Video. The PLF provides its 
CLEs (available in four different formats) free of 
charge to lawyers whose principal offices are in Or
egon . (A minimal fee is charged for materials and 
shipping if your office is located outside of Oregon.) 
DVDs and videotapes are part of a lending library 
and are available one program at a time. Subsequent 
requests will be processed once items are returned. 
Audiotapes and CDs are usually available immedi
ately and are yours to keep. 

Publications. In Brief is mailed to all Oregon 
lawyers in private practice. It provicfes practice man
agement tips and information on avoiding malprac
tice in specific areas of law. In Sight is the publica
tion of the Oregon Attorney Assistance Program and 
is mailed to all Oregon lawyers . 

Handbooks. The PLF's handbooks , available free 
of charge to Oregon attorneys in private practice, in
clude A Guide to Setting Up and Running Your Law 
Office (2003 Revision), A Guide to Setting Up and Us
ing Your Lawyer Trust Account (2003 Revision), Or
egon Statutory Time Limitations (2003 Revision), and 
A Guide to Protecting Your Clients' Interests in the 
Event of Your Disability or Death (1999 Revision) . 

If you have any questions about PLF coverage, 
services, or resources, call the PLF at 503-639-6911 
or 1-800-452-1639. 

a Office 
-:7 out of 
~ (control? 
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~ You are not alone. 
Call for free and confidential 
law office systems 
assistance. 

Practice 
Management 
Advisors of the 
Professional Li ability Fund 

Dee Crocker • Beverly Michaelis 
Sheila Blackford 

503-639-6911 or 
1-800-452-1639 
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HOW NON-PATENT LAWYERS 
CAN HELP PROTECT THEIR 

CLIENTS' RIGHTS 
Patents are an increasingly imp ortant feat ure of 

the legal landscape, especia ll y for companies whose 
profitability depends on technological innovation. 
Patents are useful for preventing competitors from 
copying your c li ents ' work or for collecting damages 
if they persist in doing so, for counterattacks in liti
gation , and for increasing revenue through licens
ing. However, there are many ways to lose patent 
rights , not a ll of which are immediately obvious to 
those who do not practice patent law. Even if you 
are not licensed to practice patent law, you can ad 
vise your client about severa l pitfalls that may other
w ise trap the unwary. 

PRE-PATENT PITFALLS: SAVING YOUR 
CLIENTS FROM THEMSELVES 

In genera l, patents are granted on inventions 
that are novel (i.e ., new) and not obvious in view of 
"prior art" that is relevant to the invention in ques
tion. Prior a rt can inc! ude the work of others or, in 
some cases , the inventor's own work. The lin e be
tween what is and is not prior art for a particular in
vention can depend on many things , such as the ef
fective date of the potential prior art (e.g. , a publica
tion date of a technical reference, an app li cation date 
of a prior patent), the date the invention was first 
conceived, or the date a patent app lication on the in
vention was filed. 

Although you can't protect your clients from a ll 
prior art problems, you may be ab le to keep them 
from unnecessarily hurting themselves. Here are a 
few examples of problematic situat ions and some 
suggested solutions. 

Publicizing the Invention. When a research-ori
ented company has made a new discovery, its first in 
stinct is often to publicize it to generate interest in the 
work. With an eye toward future exp loitation in the 
marketplace, your client or your client ' s emp loyees 
may be planning to demonstrate a new discovery at an 
industry conference, describe it in a press release or 
an academic paper, or announce it on the company ' s 
Web site. However, jumping the gun on publication 
may jeopardize your client's patent rights. 

Whether your client is seeking patent protection 
in the United States or overseas , it is crit ical to keep 

WELCOME SHEILA! 
The Professional Liability Fund is pleased to 

announce that Sheila Blackford has joined our 
staff as a practice management advisor. Sheila has 
been an act ive member of the Oregon State Bar 
since 2000. Her legal experience includes working 
as a sole practitioner, paralegal , and research as
sistant. In addition, Sheila has extensive teaching , 
marketing, staff training, and public relations ex
penence. 

Sheila joins PLF practice management advi
sors Beverly Michaelis and Dee Crocker. She is 
available to help you with your office systems, in
cluding docket control, tickler systems , conflict
of-interest systems, mail handling, billing, trust 
accounting, general accounting, time management , 
file management , client communications, computer 
software, and other practice management issues. 
If you would like help setting up your office or im
proving your office systems, call one of the prac
tice management advisors at 503-639-6911 or 
1-800-452-1639. The PLF's practice management 
advisor services are free and confidential. 

track of any past or future public disclosures of the 
invention. In the United States, a patent app licant 
typically is allowed to file a patent app lication within 
one year after a public disclosure of the invention . 
However, foreign countries app ly an "absolute nov
elty" standard, and any public disclosure before the 
date the application is filed (even if it is less than a 
year) will be considered prior art. 

To help prevent loss of patent rights , discourage 
your cl ient from publishing any work for which it 
may be seeking patent protection until after a patent 
application has been fi led . If your client must dis
close an invention to other parties, such as for the 
purpose of developing a product with a strategic 
partner, a confidentiality and nondisclosure agree
ment can provide some protection. Keep in mind, 
however, that such an agreement is not an absolute 
safeguard; the more people who know about your 
client's invention, the greater the risk for an un
planned and troublesome disclosure. 

Larger enterprises may f ind it difficult to monitor 
the publication act ivities of every employee . Even if 
your client's engineers know the risks , your client's 
marketing department may not, so educating them is 
critical to preserving patent rights . 
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Commercial Activity. Another temptation for 
companies with a new invention is to quickl y seek 
customers eager to buy it. Howeve r, once an inven
tion is " ready for patenting," commercial activity re
latin g to the invention can trigger what is known as 
the "o n-sa le bar" to obtaining a patent on the In ve n
tion. 

In the United States, a patent applicant typicall y 
can file a patent application within one year after the 
date of the first commercial activity. The level of ac
tivity sufficient to tri gger the bar is quite low. A sale 
of a produ ct containing an invention can trigger the 
bar, but so, too, can an offer to sell, even if the offer 
is not made to the public . 

The on-sale bar may also apply in cases in which 
no finished product is actually "o n hand" to be de
livered . For example, the on-sale bar may be trig
gered if your client develops a prototype that con
tains an invention and the client offers to sell a new 
product based on the prototype, even if the new 
product is not yet available. 

Moreover, commercial activity between two enti
ties working together on an invention can be prob
lematic . For example, if ABC Corp. designs a product 
and contracts with XYZ Corp. to manufacture it, a 
subsequent sale by manufacturer XYZ to designer 
ABC may trigger the one-year time limit in the United 
States . 

Most other countries apply a stricter standard. 
For example, an advertisement on the Internet dis
closing an invention before a patent application fil
ing would probably make it impossible to obtain 
patent protection in most foreign countries. 

The key to avoiding on-sale bar prob lems IS to 
be aware of any past, present, or future commercial 
activity. Encourage your client to work with patent 
counsel to file a patent application for an invention 
before beginning any sa les or marketing efforts. 

Public Use. Even in the absence of commercial 
activity, an invention or product containing an in
vention that is on public display or is publicly avail
able may trigger a "public-use bar. " In the United 
States, a patent applicant typically will be allowed to 
fi le a patent application on the invention within one 
year after the first public use (although many foreign 
countries are more restrictive). 

The pub lic-use bar may also apply in cases in 
which the invention contained in a product is not ap-

parent to a user of the product. For example, if a soft
ware company releases a free " public beta" or trial ver
sion of a new program over the Internet, an invention 
contained within the free software probably would be 
considered to be in public use, even if th ~ invent ion 
cannot be "seen" by a user of the software. 

Although confidentiality and nondisclosure 
ag ree ments may keep use by parties to those ag ree
ments from bein g deemed "public," such agreements 
will not completely protect your client. For example, 
in the software sce nario , if someone who is not a 
party to the agreement obtains a copy of the soft
ware, any use by that party may be considered a 
public use. 

The safest approach (especially if your client 
plans to pursue foreign patent protection) is to have 
your client work with patent counsel to file a patent 
app lication before any event that might be consid
ered a public use. 

PATENT OWNERSHIP PITFALLS: 
GET IT IN WRITING 

In general , patent rights can be asserted only by 
the patent owner. Therefore, it is important for your 
client to make sure it owns the inventions it is en
tit led to. Establishing and documenting ownership 
issues can help your client avoid the nightmare of 
attempting to license , sel l, or sue on a patent that it 
does not actually own. 

Law Office Systems Assistance 

Practice 
Management 
A dvisors of rhe 
Professional Liability Fund 

Call for free and confidential 
law office systems ass ista nce from 
the practice management advisors 
of the Professional Liability Fund. 

• Getting started in practice 
• Office management 
• Calendaring & filing systems 
• Time management 
• Office & trust accounting 

Dee Crocker • Beverly Michaelis • Shei la Blackford 
503-639-691 I or 1-800-452-1639 
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Thinking of Changing 
Jobs or Careers? 

We con help you through the process of reaching 
a fulfilling and satisfying career goal. 

Call the IJJwyers In Transition Program of 
the Oregon AHorney Assistance Program (OAAP) today. 

It's confidential. It's free. 

Mike long • Shari R. Gregory 
503-226-1057 

1-800-321-0AAP 

Employees. In the United States, inventors are 
presumed to own their inventions unless they assign 
their rights to another entity. If your client is the em
ployer, your client should require its employees to 
assign their rights in any inventions they may de
velop in the course of their employment. The agree
ment should be a written condition of employment 
and should require the employee to cooperate in the 
filing and handling of any patent applications. This 
clarifies ownership from the outset and may prevent 
future disputes . Then, when a patent application is 
fi led, the individual inventors should execute an as
signment of the patent application, and the assign
ment should be recorded by the U.S. Patent and 
Trademark Office to establish a clear chain of title . 

Consultants and Joint Developers. When people 
from different organizations work together, invention 
ownership issues can get confusing. Having an 
agreement in place at the beginning of a consultation 
or joint venture can help prevent these issues from 
ansmg. 

If your client is working with an independent 
consultant on a product design , your client should 
have an agreement specifying that any inventions to 
which the consultant contributes are owned by your 
client. The consulting agreement should impose an 
affirmative duty on the consultant to assign any 
rights in the invention and to cooperate in the filing 
and handling of any patent applications. Similarly, if 
your client is working with another company to 
jointly develop a new product, the joint development 

agreement should have a clause that specifies who 
owns any resulting inventions . If your client's bar
gaining position precludes it from getting rights to 
all inventions, the invention clause should be nar
rowly drawn to avoid losing patent rights in later
developed inventions or inventions that are beyond 
the scope of the joint development effort. 

A patent attorney can advise you about inven
tion clauses to include in your clients' employment, 
consulting, and joint development agreements. 

Casey Fitzpatrick and Michael Girard 
K/arquist Sparkman LLP 

Our thanks to Peter Heuser, Kolisch Hartwell 
PC, for his assistance with this article. 

MEDICARE AND ITS IMPACT 
ON WORKERS' COMP 

SETTLEMENTS 
The Centers for Medicare and Medicaid Services 

(CMS) has strengthened its enforcement of the 
Medicare Secondary Payer (MSP) Act regarding in
jury-related medical expenses paid by Medicare after 
settlement of workers' compensation (WC) cases. 
The cases affected by the Act are disputed claim 
settlements (WC-DCSs) that impact the right to past 
and future medical benefits . This article reviews de
velopments in CMS enforcement, explains when 
Medicare's interests must be addressed as part of 
settlement agreements involving future medical bills , 
and outlines the process. 

BACKGROUND 

Medicare is a federal health care plan available 
to individuals who (I) are 65 years or older; (2) have 
received Social Security Disability Insurance (SSDI) 
benefits for at least two years ; or (3) have End Stage 
Renal Disease (ESRD) . Since the 1980s, the MSP 
statute, 42 U.S.C. I 395y(b)(2), has provided that 
Medicare will not pay for any items or services for 
which a Medicare beneficiary has received payment 
or can reasonably expect payment from a "primary 
payer." Until 1999, however , CMS's predecessor (the 
Health Care Finance Administration) focused only 
on the recovery of Medicare payments of pre-settle
ment medical expenses. CMS continues to enforce 
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this right to reimbursement of past or conditional 
Medicare payments when Medicare is secondary to a 
pnmary payer. 

In 200 I, eMS stepped up its efforts to prevent 
Medicare payments for post-settlement medical ex
penses arising from the claim when a Medicare ben
eficiary resolves a we claim through a We-DeS. 
we-DeSs involving Medicare beneficiaries have 
been subject to the MSP statute since its incept ion . 
Only since 2001, however , has eMS actively pursued 
enforcement through Medicare Set Aside (MSA) ar
rangements (defined in the next section). 

As a result, to fully protect their clients' interests , 
attorneys who handle we cases that involve Medi
care-covered future medical expenses must include 
eMS when settling these cases. An MSA proposal 
approved by eMS must be part of the settlement. 

WHAT IS A MEDICARE SET ASIDE 
ARRANGEMENT? 

An MSA arrangement is an injury-specific projec
tion of the claimant's future Medicare-covered medical 
expenses, approved by eMS, that allocates and sets 
aside a specific portion of a settlement to be spent 
only on such expenses . When the MSP statute ap
plies, as outlined in the next two sections, Medicare 
will not pay for post-settlement, injury-related ex
penses until the entire MSA amount designated for 
post-settlement, injury-related expenses is spent. 

MSA arrangements apply only to post-settle
ment, injury-related Medicare-covered services and 
do not apply to a Medicare lien for past or condi
tional Medicare payments , nor do they apply to open 
accepted We claims. (Past or conditional payments 
by Medicare _should be reimbursed to Medicare at 
the time of settlement.) If the claimant's specific in
jury could result in future Medicare payments and 
the MSA review threshold requirements are met, as 
discussed below, an MSA is necessary . 

we settlement documents should specifically 
state how much of the proceeds are allocated to fu
ture injury-related medical expenses. Omitting a spe
cific amount for future medical expenses in settle
ment documents will not preclude eMS enforcement. 
If the settlement documents do not allocate any 
amount for future injury-related medical expenses , 
eMS will consider the entire settlement, after pay
ment of past medical expenses, to be allocated for fu
ture medical expenses . 

To be certain, then, that the claimant's settle
ment will not be subject to a eMS enforcement ac
tion and that the c laimant's Medicare benefits will 
not be unexpected ly denied , eMS must be involved 
in the settlement. The amount a ll ocated for future 
medical expenses must then be placed into an MSA 
and exhausted before Medicare will pay future in
jury-related expenses . 

WHAT ARE THE CONSEQUENCES OF NOT 
USING AN MSA? 

Before 2003 , many lawyers questioned the au
thority of eMS to ask for, let alone require, 
preapproval of We-DeSs. Nothing in the .original 
MSP statute seemed to support eMS ' s position. Ac
cordingly, many attorneys, insurers , and employers 
chose to ignore eMS's requirement. 

In December 2003 , however, amendments to the 
MSP statute greatly strengthened eMS's position . 
Section 301 of the Medicare Prescription Drug Im
provement and Modernization Act of 2003 made 
technical corrections to the MSP statute and pro
vided additional teeth for recovery of Medicare ben
efits and enforcement of I ien rights. 

Now, if Medicare determines that it paid a post
settlement, injury-related medical expense when a 
primary plan was responsible , the amended MSP 
statute authorizes eMS to seek recovery from the 
claimant, medical providers , attorneys, structured 
settlement brokers, state agencies such as SAIF, pri
vate insurers, or any other party rece iving a payment 
from the case. If eMS has to litigate to recover pay
ments, Medicare is entitled to double damages , and 
eMS can garnish the claimant's Social Security ben
efits and income tax refunds . Attorneys who ignore 
eMS's requirement expose themselves and their cli
ents to these damages. 

How does eMS find out that a primary plan was 
responsible or that the parties didn't involve eMS in 
the settlement process? The MSP statute requires 
eMS and its medical providers and suppliers to ask 
Medicare beneficiaries about payers that are primary 
to Medicare. Such inquiry is made at the point of 
service delivery, such as a hospital or doctor's of
fice , as part of the process of opening the medical 
chart. eMS regularly audits compliance. 

Suppose, for example , that Joe , a current Medi
care beneficiary, enters into a we-DeS that allo
cates $25 ,000 for future medical expenses re lating to 
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his injury . Joe's attorney does not obtain CMS ap
proval for an MSA arrangement. When Joe next goes 
for treatment, any health care provider who has not 
treated him before will ask whether another payer is 
primary to Medicare. If Joe goes to see the same pro
vider who treated him before the settlement, the pro
vider will already be aware that the injury is related 

to the WC claim. In either case, the provider will 
then report this information to CMS , who will inves
tigate the case and deny Joe's claim for the post
settlement, injury-related medical expenses. 

In addition , the Workers ' Compensation Division 
of the Oregon Department of Consumer and Business 
Services has launched a pilot project under which it 
has agreed to share information regarding we claims 
with CMS. This arrangement will allow CMS to iden
tify Medicare recipients with WC claims and to more 
actively monitor whether its interests are being pro
tected. 

WHEN IS AN MSA ARRANGEMENT 
REQUIRED? 

Since July 200 I, CMS has required preapproval 
of MSA arrangements in WC-DCS cases in which ei
ther ( 1) the claimant is a current Medicare benefi
ciary or (2) there is a reasonable expectation of 
Medicare enrollment within 30 months of the settle
ment date and the amount of the settlement exceeds 
$250,000. 

Note that injured individuals who are already 
Medicare beneficiaries must always consider 
Medicare's interests before entering into a WC-DCS, 
regardless of whether the total settlement amount ex
ceeds $250 ,000. In other words, an MSA is required 
in all WC-DCSs , regardless of amount, for current 
Medicare beneficiaries. 

Medicare defines "reasonable expectation of 
Medicare enrollment within 30 months of settlement" 

in the following manner, including, but not limited to : 

I. Claimant is receiving Social Security Disability 
Insurance (SSDI) benefits at the time of 
settlement. 

2. Claimant has applied for SSDI or has applied and 
been denied but anticipates appealing the 
decision. 

3. Claimant is 1n the process of appealing and/or 
refiling for SSDI benefits . 

4. 

Call the Oregon A Horney Assistance Program (OAAP) today 
and take the first step. 

It's confidential. It's free. Go ahead. Make the call. 

Michael Sweeney • Meloney Crawford Chadwick 
503-226-1057 

1-800-321-0AAP 

0 
OAAP 

Claimant is age 62 .5 or older at the time of 
settlement. 

5. Claimant has End Stage Renal Disease (ESRD) 
but does not yet qualify for Medicare based on 
ESRD. 

For injured individuals who are not yet Medicare 
beneficiaries , both threshold requirements must be 
met before an MSA is necessary. If the settlement is 
$250 ,000 or less , or the claimant does not anticipate 
Medicare enrollment within 30 months of settlement, 
the parties do not need to use an MSA arrangement. 
lf the claimant eventually applies for and receives 
Medicare coverage, CMS will assume that the claim
ant has spent down the portion of the settlement 
amount allocated to future medical expenses and will 
provide coverage as soon as entitlement occurs. 

WHAT ARE ATTORNEYS' REPORTING 
OBLIGATIONS? 

CMS imposes two separate reporting obligations 
on attorneys. The first arises when an attorney be
comes aware that a client with an injury claim is a 
Medicare beneficiary. According to CMS, when an at
torney is first retained to represent a current or poten
tial Medicare beneficiary on any injury-related claim, 
including both we and tort claims, the attorney must 
report to the CMS Coordination of Benefits Contractor 
(COBC). CMS imposes this obligation on all injury-re
lated claims, and not just we claims, because of its 
commitment to recovering past or conditional Medi
care payments when a primary payer is responsible. 
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CMS lists the information the attorney must pro
vide to the COBC at www.cms.hhs.gov/medicare/cob/ 
attorneys/att_detail.asp, and at www.cms .hhs.gov/ 
medicare / cob /facts heets/ fs _ attorneys_ m s pI a ws. asp. 
You may contact the COBC by mail, phone, or fax: 

Medicare- COBC 
MSP Claims Investigation Project 

P.O. Box 5041 
New York, NY 10274-5041 

Phone: 1-800-999-1118 
Fax: 646-458-6762 

The COBC establishes a case file for your client, 
enters the submitted information into its main data
base , and assigns the case to a Medicare contractor, 
who then handles the details of your client ' s case. 

The second reporting obligation arises in denied 
or disputed WC cases. When the parties have reached 
a tentative WC-DCS, the attorneys should submit their 
proposed MSA for review to the COBC at: 

CMS 
c/o Coordination of Benefits Contractor 

P.O. Box 660 
New York, NY 10274-0660 

Attention: WC MSA Proposal 

Once recorded in the centralized database, the 
WC MSA proposal will be electronically forwarded 
to the CMS Regional Office having jurisdiction for 
review. 

If you have questions about the review process, 
contact the CMS Regional Office responsible for a 
particular state for approval of an MSA arrangement. 
The inquiry should be directed to the attention of 
the Regional Office Medicare Secondary Payer Coor
dinator. For Oregon attorneys, the contact informa
tion is as follows: 

Janella Windell 
Centers for Medicare & Medicaid Services 

Region X 
2201 Sixth Avenue, MS-40 

Seattle, W A 98121 
Phone: 206-615-2385 

While this process contemplates that the attor
ney for the claimant will initiate the report, an attor
ney representing a party considered a primary payer 
under the MSP statute shou ld be aware that CMS 
takes the position that any party may be liable for 
damages if the party participates in a settlement 
without considering Medicare's interests. 

WHAT IS THE MSA PROPOSAL AND 
REVIEW PROCESS? 

In January 2004 , CMS pub lished a checklist of 
information that must be submitted wit.h the request 
for approval of the MSA amount, known ,as the allo
cation proposal. The checklist of requirements can 
be found at www,cms hhs goy/medicare/cob/pdf/ 
wcchecklist pdf. 

Although the demographic information of the 
MSA proposal is a routine part of the attorney's 
case file , the medical workup requires extens ive ex
pertise about the claimant's medical condition and a 
thorough understanding of the Medicare bi ll ing sys
tem. The attorney may need to consult or retain reg
istered nurses, certified life-care planners, and certi
fied disability management specialists experienced in 
projecting future expenses to develop the medical 
workup. 

After the proposal is submitted to CMS for ap
proval, CMS evaluates it to determine whether the 
proposed amount is reasonable. In evaluating the 
reasonableness of the proposed MSA amount, CMS 
considers numerous factors, set forth in its Ju ly 23, 
2001, letter found at www.cms.hhs.gov/medicare/ 
cob/attorneys/at!_ wc.asp. (This Web page also con
tains links to other letters and Frequently Asked 
Questions (FAQ) issued by CMS.) CMS may make a 
counterproposal, but it has taken the position that it 
retains the final authority to determine the MSA 
amount. According to CMS, there is no appeal from 
its decision. 

Although CMS has recently set a turnaround tar
get of 60 days from receipt of the MSA proposal, many 
regional offices take six months to one year for ap
proval. Once approved, the settlement documents are 
then finalized to include language describing the MSA 
arrangement, signed, and entered into the CMS case 
file. The approved MSA amount is then deposited into 
an MSA account as detailed in the next section. 

W HAT ARE THE FU NDI NG OPTI O NS 
FOR THE MSA? 

Three funding options are available for an ap
proved MSA allocation: (1) lump sum; (2) structured 
settlement annuities; or (3) a combination of the two. 
Payments to the MSA account are tax-exempt, but 
earnings are taxed. Structured settlement annuities 
may be preferable to a lump sum since they require 
less immediate capital. However, the total lifetime an-
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nuity payments are used to determine whether the 
$250 ,000 review threshold amount is met , not the 
amount used to purchase the annuity . If a structured 
annuity is used , eMS has specific requirements for 
initial " seed" money and "annual exhaustion" re
ports . Regardless of which funding option is used , 
the claimant ' s eligibility for other government ben
efits such as Medicaid must be considered and pre
served. 

WHAT ARE THE ADMINI S TRATIO N 
OPTIONS FOR TH E MSA FUNDS? 

eMS currently permits three administration op
tions: (1) administration by a trustee in accordance 
with an MSA trust; (2) administration without a trust 
but subject to a custodial agreement; or (3) self-ad
ministration by the claimant. Self-administration is 
not permitted if the claimant is a minor, incapaci
tated , or has an appointed Social Security Represen
tative Payee. Self-administration is a malpractice 
land mine because few claimants are able to follow 
eMS requirements for MSA documentation and ex
haustion. 

In all cases: 

1. Funds must be segregated in an MSA interest
bearing account and spent only on Medicare
covered, injury-related services after Medicare 
eligibility is established. 

2. Funds must be paid out according to the We fee 
schedule in the governing jurisdiction or by the 
method used in the MSA allocation. 

3. An annual accounting and attestation of all 
payments and account balances, including 
medical diagnosis codes and medical procedure 
codes, must be submitted to the Medicare 
contractor assigned to the case by eMS . 

Medicare retains the right to refuse to pay for 
future medical benefits if it later finds that the eMS 
administrative requirements were not met. 

Most MSA amounts involve a current Medicare 
beneficiary who is receiving between $10,000 and 
$75,000. Few MSAs exceed $100,000, and those 
amounts are seen only in cases of catastrophic inju
ries . An MSA that invo lves large amounts of money 
is best administered by a "Special Needs" MSA trust 
(the requirements of which are dictated by the MSP 
statute) to preserve Medicaid and Medicare benefits. 

Confidential Help'" 
People Who Care. 

lawyers Helping lawyers 
In llllincls Of Ways. 

Procrastination and 0 Alcohol & Chemical 
Time Management Dependency 

Career Change Gambling 
& Transition Addiction 

Stress Management Q AAP Relationship Issues 

Depression, Anxiety, & Mental Health Issues 

Call the Oregon AHorney Assistance Program (OAAP) toda'l
lt's confidential. It's free. It 's for you. 

Meloney Crawford Chadwick, Mike Long 
Shari R. Gregory, Michael Sweeney 

503-226-1057 
1 -800-321-0AAP 

Afree, non-profn, ronlidentialprogroml«you. 

These benefits are crucial in most catastrophic injury 
cases. 

As of May 2004 , administration costs and attor
ney fees may not be charged to the MSA and must 
be paid through some other source completely sepa
rate from the MSA funds. eMS no longer permits 
reasonable costs and fees to be charged to the MSA. 

CONC LU SI ON 

eMS enforcement of the MSP Act remams an 
evolving process. Given the increased focus of eMS 
to avoid cost-shifting to Medicare, attorneys who 
handle we cases involving current or potential 
Medicare beneficiaries cannot assume that they have 
protected their clients' interests unless they have 
addressed Medicare's rights . 

Attorneys handling any injury claim for a Medi
care beneficiary must give eMS early notice of the 
claim, and attorneys handling We-DeS cases for a 
Medicare beneficiary must comply with all MSA re
quirements and obtain eMS approval of the MSA 
amount. 

Tim Nay and Garvin Reiter 
Law Offices of Nay & Friedenberg 

Our thanks to Judy Johnson of Johnson, Ny burg & 

Andersen and Christopher Moore of Malago n Mo ore & 

Jensen for their assistance with this article. 
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TIPS, TRAPS, &.. RESOURCES 

NEW DISCIPLINARY RULES: The new Oregon Rules of Professional Conduct (ORPC) approved by the Or
egon Supreme Court took effect on January 1, 2005. The ORPC replace the Oregon Rules of Professional 
Responsibility, formerly known as the DRs or disciplinary rules. For a comparison table that copverts the 
old rules to the new rules and vice versa, go to www osbplf org, select News and Information, News, and 
Supreme Court Approves New Oregon Rules of Professional Conduct/Conversion Chart: New Rules to Old 
Rules and Old Rules to New Rules. The new rules and a study guide prepared by the Oregon State Bar can 
be found on the OSB Web site at www.osbar org/barnews/hodsubmit html. 

HEALTH LAW: The compliance deadline for HIPAA's Security Rule is April21, 2005, for all covered enti
ties, except small health plans, which have until April 21, 2006. Covered entities should amend existing 
business associate agreements (created to comply with the HIPAA Privacy Rule) to address the physical, 
administrative, and technical standards established by the Security Rule. New business associate agree
ments between attorneys and clients who are covered entities should also address these standards. 

DEFAULT JUDGMENTS: ORCP 69A(l) requires a party seeking a default judgment to serve the party 
against whom the default is sought (if that party has filed an appearance or "has provided written notice of 
an intent to file an appearance") with written notice of the application for default at least 10 days before 
the default order is entered. 

Tf your client is served with a summons and complaint and you mail a notice of intent to appear to 
plaintiff's counsel to protect your client from a default, here are some additional steps you can take to en
sure that the opposing side receives notice of your intent to appear: (1) Follow up the maiting of your no
tice of intent to appear with a fax; (2) Keep the fax transmission report as proof of service; and (3) Confirm 
receipt of the letter by phone. These precautions will protect your client and you from the consequences of 
lost, misdirected, or stolen mai I. 

If you are an attorney seeking a default, carefully read ORCP 69A. In addition to writing a letter advising 
the defendant of your intent to take a default, "serve" the defendant with a pleading entitled "Notice of In
tent to Take Default" at least 10 days before applying for the default. As with any pleading, the original 
should be filed with the court, along with your proof of service. 

RESOURCE FOR NEW LA WYERS: The 2004 New Admittee Survival Guide is available free of charge from 
the Multnomah Bar Association, 620 SW 5'h Avenue, Suite 1220, Portland, OR 97204, (503) 222-3275, fax 
(503) 243-1881, e-mail: mba@mbabar.org, Web site: www mbabar org. Published by the MBA Young Law
yers Section Membership Committee, the Guide contains information on the Multnomah Bar Association, 
the Oregon State Bar, opportunities for new lawyers to volunteer or get involved, and miscellaneous legal 
resources complete with Web site links. 

ATTORNEY FEE COLLECTION: 1fyou are charging any of your clients a finance charge or interest on an 
extended payment plan or on certain deferred payment plans, you must make the disclosures required by 
the federal Truth in Lending Act ("TTLA"), also known as "Regu lation Z." If you are charging your clients 
only a late charge for late payment of fees, you are exempt from TILA disclosure requirements. You can 
find the TILA regulations at www.fdic.gov/regulationsllaws/rules/6500-1400 html. 

LEGlSLATIVE HISTORY: For online resources to help with your legislative history research, consider the 
excellent Legislative History Resources on the Oregon Legal Research page at the Paul L. Boley Law Li
brary, Lewis & Clark Law School Web site at http-1/lawlib !clark edulresearch/oregonlaw php. Another use
ful resource is the Legislative Records on the Oregon State Archives page of the Oregon Secretary of State 
located at http://arcweb.sos.state.or.us/banners/legis.htm. Both sites include a guide on how to compile an 
Oregon legislative history, as well as committee minutes from 1991 to the present. 

Our thanks to Bill Kwitman, PLF Claims Allorney; Kelly T. Hagan, Schwabe, Williamson, & Wyatt, P.C.; Robert A. Browning, 

Browning Law Offices, P.C.; and Laura Orr, Washington County Law Librarian, for their assistance with these tips. 
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CHILD SUPPORT JUDGMENTS 
The Department of Justice, Division of Child Support (DCS) is required by federal law to maintain a case 

registry of all child support judgments in Oregon (regardless of whether services are being provided). Addi
tionally, DCS provides enforcement services whenever requested by a party. Often this request focservices 
occurs automatically when enforcement language is included in the judgment. The court administrator for
wards a copy of any child support judgment to DCS. Using information from the judgment, DCS enters the 
case information into the system. If the judgment includes enforcement language, DCS or the appropriate 
district attorney office begins enforcement. 

To assist DCS in fulfilling its enforcement services, UTCR 8.010(8) has recently been amended to pro
vide the following: 

Parties who have been requested to submit a proposed judgment must submit to the trial 
court administrator the following so the court may comply with its obligation to forward 
copies of these documents to DCS: (a) The original and one copy of the proposed judg
ment; and (b) 1 f personal information has been segregated pursuant to UTCR 2. l 00, one 
copy each of the affidavit and information sheet required by UTCR 2.100(4)(b) and (c). 

All child support judgments must be submitted to DCS, not just those on which DCS enforcement is re
quested or planned. To comply with UTCR 8.010 and to ensure that a child support judgment is recorded 
quickly and accurately, the judgment must contain the following required information: the parties' names, 
addresses, telephone numbers , Social Security numbers, and driver license numbers; and the names, ad
dresses , and telephone numbers of employers. Although not specifically required by statute, children's 
names and dates of birth are also necessary to record the judgment's duration. Be sure to submit an extra 
copy of the judgment A NO segregated information sheet to the court as required by UTCR 8.01 0. Some 
practitioners also send a copy of these documents directly to DCS for quicker processing. Documents can 
be sent to: Division of Child Support, Data Support Unit, 1495 Edgewater St. NW, Suite 120, Salem, OR 
97304. 

Reprinted with permission from the Family Law Newsletter, Vol. 23, No. 6, December 2004, published by 
the Family Law Section of the Oregon State Bar. 
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